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 1.  TIME:  8:30   CASE#: MSC11-00896 
CASE NAME: ALEXANDER VS. CHEVRON STATIONS 
SPECIAL SET HEARING ON: FINAL APPROVAL OF CLASS ACTION SETTLEMENT 
SET BY DEPT. 17 
* TENTATIVE RULING: * 
 
The reasons justifying preliminary approval continue to apply to the motion for final approval.  

In addition, the experience with class notice, e.g., the minimal number of opt-outs (2) and 

objections (1) also indicate that the settlement is fair, reasonable, and adequate.  With respect 

to the objection received from Mr. Sachin Gahlaut, the Court concludes that, his objection fails 

to consider the costs and risks of litigation. 

 

  

 2.  TIME:  8:30   CASE#: MSC11-00896 
CASE NAME: ALEXANDER VS. CHEVRON STATIONS 
HEARING ON MOTION FOR APPROVAL OF ATTORNEY  FEES, COSTS, &  
ENHANCEMENT PAYMENT  /  FILED BY ANDREA ALEXANDER 
* TENTATIVE RULING: * 
 
The motion is granted.  First, the Court finds that the fee of one-third of the recovery is 

reasonable under the facts of this case, which required a substantial amount of work and a 

significant risk of an adverse decision.  The Court also has analyzed the lodestar cross-check.  

In that analysis, the time spent and the hourly rates are reasonable.  The implied multiplier of 

2.578 is appropriate in this case because (1) there was substantial risk, especially given the 

state of the appellate law at the outset of and through most of the life of the case; (2) the case 

was vigorously contested; and (3) litigation of the case required plaintiff’s counsel to forego 

other potential work.   

The Court also finds that the individual awards to the representative plaintiffs are appropriate.  

Each plaintiff has spent time and effort on the case, and has agreed to a personal release 

broader than the class release.  While Mr. Alexander’s award is high, the value of his release is 

high because he alleges that his employment was terminated as a result of violation of the 

challenged policy. 
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 3.  TIME:  9:00   CASE#: MSC09-01689 
CASE NAME: KIZOR VS.  REDIG 
HEARING ON MOTION FOR AWARD OF ATTORNEY FEES BY CONTRACT 
FILED BY ALAN KIZOR, JUANITA KIZOR 
* TENTATIVE RULING: * 
 

The Court has reviewed the supplemental briefing provided by the parties.  The Court 

readopts and incorporates the previous tentative ruling issued on June 7, 2018.   

Prevailing Party: 

The Redigs continue to argue that the Kizors are not the prevailing party, based on 

a number of factors concerning the amount of the verdict relative to the Kizors’ goals and 

demands.  The Court, nonetheless believes that the Kizors did prevail, although not on 

all claims.   

While the Court is guided by Hsu v. Abbara (1995) 9 Cal.4th 863, which the Redigs rely 

on heavily, that case is of mixed help to the Redigs.  It does state that “the trial court is to 

compare the relief awarded on the contract claim or claims with the parties’ demands on those 

same claims and their litigation objectives as disclosed by the pleadings, trial briefs, opening 

statements, and similar sources.” (Id., at 876.)  It also states, however, that “a plaintiff who 

obtains all relief requested on the only contract claim in the action must be regarded as the party 

prevailing on the contract for purposes of attorney fees under section 1717.”  (Id., at 877.)  While 

the Kizors’ success was relatively modest when comparing the amount of the jury award to the 

amount demanded, they still obtained an unqualified judgment against the Redigs.  Accordingly, 

they are the prevailing party under the contract, and reductions in the fee sought are better 

considered in determining whether the amount requested is appropriate. 

Apportionment of Fees: 

Since the previous hearing, the Kizors have provided a breakdown of the fees into four 

categories, as follows: 

Kizor v. Bru (Kizor I): 240,696.75 

Kizor v. Redig (Kizor II:  1,264,136.00 

Kizor v. Bru appeal (Kizor I Appeal):  179,402.00 

Kizor v Redig appeal (Kizor II Appeal): 392,844.81 

As to Kizor I, in the Court’s previous tentative ruling, it indicated that collection in that 

matter would require that the Kizors show that the work done in Kizor I was in effect part of Kizor 

II, and would have to have been done in that case even if Kizor I had not been brought.  In 

response, they point to the Kneppers report, which was discovered in Kizor I.  While the 

discovery of that document was critical, it cannot justify the entire Kizor I case.  The document 
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would have been discovered in the course of the discovery that was done in Kizor II.  

Accordingly, the Court denies any recovery of fees or costs for Kizor I. 

As to Kizor II, the court directed the Kizors to make an effort to separate out work 

attributable to the subcontractors.  The Redig’s expert estimated that 80% of the work in Kizor II 

was attributable to the subcontractors.  The Kizors, however, have made no effort to make the 

apportionment requested by the Court.  Based on the Court’s review of all of the materials 

provided, it finds that, given the relatively modest success achieved in Kizor II, and the fact that  

most of the time apparently was spent on pursuit of severable matters on which the Kizors did 

not prevail, only one-third of the fees are compensable.  ($1,264,136 + $392,844.81 = 

$1,656,980.80) /3 = $552,326.93.) 

The Court finds that the hourly rates and the numbers of hours are sufficiently 

documented and are reasonable.   

Offsets for Settlements with Contractors:   

Previously, Judge Goode had indicated tentatively that the Court would grant the Redig’s 

request to offset against the judgment the amount of $165,000 in settlements paid by 

subcontractors to the Kizors, and which were found to be good faith settlements under Code of 

Civil Procedure section 877.  This Court agrees with Judge Goode’s reasoning, as set forth in 

his tentative ruling.  Judge Goode heard argument, but deferred the matter to the hearing of the 

attorney fees motion.  Accordingly, the grants the motion for offset, and $165,000 will be offset 

from the judgment.   

Attorney Fee award to Redigs in Kizor I: 

As the court indicated in the tentative ruling previously, since the judgment in Kizor I, 

which resulted in an award of attorney fees to the Redigs, was reversed, the Redigs are 

obligated to return those funds to the Kizors.  That issue does not appear to be before the Court 

on this motion, however. 

 

Accordingly, the Court orders attorney fees in the amount of $552,326.93.  The judgment 

is to be offset by $165,000. 
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 4.  TIME:  9:00   CASE#: MSC09-01689 
CASE NAME: KIZOR VS.  REDIG 
HEARING ON MOTION TO TAX COSTS 
FILED BY REDIG TRUSTEE 
* TENTATIVE RULING: * 
 

Parties to appear. 

The Court’s prior tentative ruling and minute order of June 7, 2018, continuing the matter 

directed the parties to meet and confer concerning the costs issues, in the light of the Court’s 

views expressed as to the attorney fee issues.  The Court has received no information indicating 

that its order has been followed. 

 

  

 5.  TIME:  9:00   CASE#: MSC15-01699 
CASE NAME: GARY VS. CITY OF RICHMOND 
HEARING ON MOTION TO COMPEL DEPOSITION TESTIMONY OF PLAINTIFFS 
FILED BY RICHMOND HOUSING AUTHORITY, CITY OF RICHMOND 
* TENTATIVE RULING: * 
 

Defendants move to compel plaintiffs Constance Gary, Bridget Gaines, Angela Peterson, 

Terrence Griffith and Rhonda Marshal to answer questions at their deposition concerning their 

alleged use of illegal drugs, or the use of illegal drugs by other plaintiffs, while residing at the 

Hacienda housing complex.  By amendment of the notice of motion, defendant seeks a similar 

order with respect to Moturi Bryant.  They assert that the questions are relevant to the subject 

matter of the proceeding, and that, while the Fifth Amendment privilege can apply in civil 

proceedings, it does not apply here because there is no real chance of prosecution.   

The operative complaint seeks damages against the Richmond Housing Authority for a 

number of reasons, including breach of contract, and nuisance at the Hacienda complex.  Part 

of the factual basis for these claims is that there is substantial drug trafficking and illegal drug 

use at the premises. 

Defendants respond that the questions invade their privacy, are prejudicial and 

inadmissible, would violate their Fifth Amendment rights, and have not been timely raised by 

defendants. 

1. Specifics of the Depositions. 

The specifics of each deposition are as follows: 

Angela Peterson: On March 18, 2018, she was asked about test results showing that she 

used methamphetamine while residing at Hacienda.  Her attorney instructed her not to answer.  

Plaintiffs assert that she did not refuse to answer any question, and testified that she did not use 

meth while living at Hacienda.  The transcript (p. 89-90), shows that she was instructed not to 

answer and did not answer.  The reporter’s certificate is dated March 19. 
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Bridget Gaines:  On February 8, 2018, she was asked about her use of illegal drugs and 

history of drug addiction.  Her attorney instructed her not to answer.  Plaintiffs assert that she 

did not refuse to answer.  The transcript (p 30) shows that while her attorney instructed her not 

to answer, she answered anyway.  The reporter’s certificate is dated February 15. 

Constance Gary: On May 17, 2018, she was asked about illegal drug use of another plaintiff, 

Rhonda Marshall.  She initially refused to answer, saying it would be speculation.  Later, she 

stated that she did not know.  The reporter’s certificate is dated June 20. 

Terrence Griffith:  On March 6, 2018, he was asked about positive tests for drugs.  His 

attorney instructed him not to answer, and he did not answer.  The reporter’s certificate is dated 

March 14. 

Rhonda Marshall:  On April 19, 2018, she was deposed.  Counsel agreed that if any 

questions concerning drug use were asked, the witness would be instructed not to answer, and 

it would be necessary to have the Court resolve the issue.  The reporter’s certificate is dated 

May 2. 

Moturi Bryant:  On June 25, 2018, he was asked about his history of drug use.  His attorney 

instructed him not to answer, and he did not answer some questions.  He answered other 

questions.  He refused to answer a question about whether he had a relapse while living in a 

clean and sober house.  The reporter’s certificate is dated July 8. 

2. Timeliness. 

Plaintiffs object that the motions are not timely as to some of the deponents.  The statute 

provides that the motion to compel must be filed within sixty days after “completion of the record 

of the deposition[.]”  (C.C.P. § 4025.480(b).)  This is defined as either after the court reporter’s 

notice of completion of the transcript or expiration of the thirty-day correction period.  (Weil & 

Brown, California Civil Procedure Before Trial (The Rutter Group 2017) Par. 8:801.)  In this 

instance, the Court has the reporter’s certificates, but does not actually have the notice of 

availability of the transcript.  Assuming that they were issued on the date of the certificate, and 

thirty days is added for review, before adding sixty days to file the motion, the motion is late as 

to Peterson, Gaines, and Griffith.   During the deposition of Ms. Marshall, however, the attorneys 

agreed that a motion to compel would be necessary on this issue.  Reading the discussion, 

however, it did not refer to any other depositions, nor did it specifically reference extending the 

time to file the motion.  While the Court agrees with Defendants that a way of addressing the 

issue without need of serial motions should have been arranged, it wasn’t.  Accordingly, there 

has been no extension of the time period, and the motion is late with respect to Peterson, 

Gaines, and Griffith.  It is denied as to them. 

3. Conclusion of the Deposition. 

Plaintiffs also object that, as to certain deponents, counsel concluded the deposition, 

rather than “suspending” it, and therefore cannot move to compel.  Code of Civil Procedure 

section 2025.460(e) provides that “[i]f a deponent fails to answer any question…the party 

seeking that answer or production may adjourn the deposition or complete the examination on 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   08/16/18 

 
 

- 6 - 

other matters without waiving the right at a later time to move for an order compelling that 

answer[.]” Accordingly, this is not a basis upon which to deny the motion as to any of the 

deponents. 

4. Relevance, Privacy, Prejudice. 

As to the merits for deponents Gary, Marshall, and Bryant, due to the issues in the 

action, the questions are at least relevant to the subject matter of the action and could lead to 

the production of evidence.  (C.C.P § 2017.010.)   

As to privacy, by bringing this action alleging rampant drug use on the premises, which 

made an issue of whether they participate in such activities, they no longer can assert their 

privacy to the extent the questions do not go beyond the subject of the action – drug use at the 

premises during the time they have lived there.  In this instance, accordingly, the issue of 

privacy is co-extensive with relevance (with one exception, which will be noted below). 

Plaintiffs may be correct that the answers to the questions would be prejudicial or 

irrelevant at trial, but that claim must be addressed through the appropriate pre-trial motion, not 

through objection at deposition.  

5. Fifth Amendment Privilege 

“In any proceeding, civil or criminal, a witness has the right to decline to answer 

questions which may tend to incriminate him in criminal activity.”  (Cramer v. Tyars (1979) 23 

Cal.3d 131, 137.)  “A trial court may reject an assertion of the privilege only when it appears to 

the court perfectly clear, from a careful consideration of all the circumstances in the case, that 

the witness is mistaken, and that the answer cannot possibly have such a tendency to 

incriminate . . . A witness, however, may not make a blanket assertion of the privilege against 

self-incrimination . . . It is for the court to say whether his silence is justified . . . In other words a 

trial court must make a particularized inquiry, deciding, in connection with each specific area 

that the questioning party wishes to explore, whether or not the privilege is well founded.”  

(People v. Trujeque (2015) 61 Cal. 4th 227, 267-268 [internal quotation marks omitted].)  (See 

also Fisher v. Gibson (2001) 90 Cal.App.4th 275, 286 [“A witness cannot arbitrarily refuse to 

testify.  There must exist in fact a real danger that the answer would have a tendency to be 

incriminating.”]) 

The parties debate various facts (e.g., the connection between defense counsel and the 

Richmond City Attorney’s Office), related to whether there is any likelihood that they actually 

would be prosecuted.  Under the authorities, however, this is not the relevant question.  The 

witness’s only burden is to show the likelihood that the answer could be incriminating, not that it 

actually would be prosecuted.  Thus, much of this discussion is irrelevant. 

The Court agrees that where the answer involves a misdemeanor committed more than 

one year ago, prosecution cannot legally take place.  Some questions, however, if answered 

truthfully, however, could involve other crimes involving use and sale of drugs that are felonies 

and which, as a matter of law, are still subject to prosecution. 
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Thus, the Court must engage in specific inquiry concerning Ms. Gary, Ms. Marshall, and 

Mr. Bryant. 

As to Ms. Gary, she was asked about drug use by others.  There is no Fifth Amendment 

privilege to refuse to testify in a manner that would incriminate someone else.  If questioning 

proceeds in a manner in which the follow-up questions about others might tend to implicate her 

(e.g., as an aider or abettor), she cannot assert the privilege.  (Although she ultimately testified 

that she did not know the answer, it was after conferring with counsel.  Moreover, while 

“speculation” is an objection at trial, it can be permitted in a deposition.)  Thus, the motion is 

granted in part as to Ms. Gary. 

As to Ms. Marshall, counsel stated that he has “a set of questions about drugs and 

narcotics use[.]”  The parties agreed that objections would be made.  Based on the limited 

record available, the Court can conclude only that she may properly refuse to answer any 

question that could implicate her in any criminal conduct, unless it is clearly limited questions 

that only involve misdemeanors committed more than one year ago.  Based on the facts shown 

in this case so far, the burden is on defendants to show that there is any such questioning that 

can feasibly be done.  Thus, the motion is granted as to Ms. Marshall. 

As to Mr. Bryant, defendants have raised only one question as to which they seek an 

answer: whether he had a relapse while living at a “clean and sober” house, i.e., not Hacienda 

between 2004 and 2008.  While this would appear to implicate, at most, a misdemeanor more 

than one year old, the Court also concludes that it does not meet even the minimal relevance 

standard for response in a deposition.  Accordingly, the motion is denied as to Mr. Bryant. 

Finally, the Court notes that the assertion of the privilege may have adverse 

consequences at trial.  It could result in the defendants commenting on the lack of evidence on 

some issues.  (Evidence Code § 913.)  It also could result in an order precluding the plaintiffs 

from testifying at trial.  (A & M Records, Inc. v. Heilman (1977) 75 Cal. App. 3d 554, 566.) 

 

  

 6.  TIME:  9:00   CASE#: MSL17-04582 
CASE NAME: ASSET CAPITAL RECOVERY VS. DUARTE 
HEARING ON MOTION FOR ENTRY OF JUDGMENT PURSUANT TO STIPULATION 
FILED BY ASSET CAPITAL RECOVERY GROUP, LLC 
* TENTATIVE RULING: * 
 
Denied.  The motion does not competently establish the default.  Counsel’s declaration asserts 
that defendant did not make the payments required under the agreement, but payments were 
to be made to the client, Asset Capital Recovery, not counsel, and counsel’s assertion of non-
payment neither indicates that the client’s business records were reviewed or provides a 
declaration from an appropriate employee of the client. 

 

 

 


